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Agency Background Document

Agency name | Virginia Department of Labor and Industry

Virginia Administrative Code | 16 VAC 25-90-1910, General Industry; 16 VAC 25-100-1915,

(VAC) citation | Shipyards Employment; 16 VAC 25-120-1917, Longshoring; 16 VAC
25-130-1918, Marine Terminals; 16 VAC 25-175-1926, Construction
Industry
Regulation title | 16 VAC 25-90-1910.132, General requirements, §1910.132;
16 VAC 25-100-1915.152, General requirements, 81915.152;
16 VAC 25-120-1917.96, Payment for protective equipment,

§1917.96;

16 VAC 25-130-1918.106, Payment for protective equipment,
§1918.106;

16 VAC 25-175-1926.95, Criteria for personal protective equipment,
§1926.95

Action title | Employer Payment for Personal Protective Equipment (PPE); Final
Rule

Final agency action date | February 28, 2008

Document preparation date | February 28, 2008

When a regulatory action is exempt from executive branch review pursuant to § 2.2-4002 or § 2.2-4006 of the Virginia
Administrative Process Act (APA), the agency is encouraged to provide information to the public on the Regulatory
Town Hall using this form.

Note: While posting this form on the Town Hall is optional, the agency must comply with requirements of the Virginia
Register Act, the Virginia Register Form, Style, and Procedure Manual, and Executive Orders 21 (02) and 58 (99).

Please provide a brief summary of all regulatory changes, including the rationale behind such changes.
Alert the reader to all substantive matters or changes. If applicable, generally describe the existing
regulation.

Many federal OSHA health, safety, maritime, and construction standgrdseremployers to
provide their employees with protective equipment, including personal protectiyeresai
(PPE), when such equipment is necessary to protect employees from jothirglates,
illnesses, and fatalities.
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The provisions in federal OSHA standards that require PPE generally stateetbmployer is

to provide such PPE. However, some of these provisions do not specify that the empdoyer is
provide such PPE at no cost to the employee (See list of items covered in AppendmsA). T
standard does not require employers to pay for items that are not PPE, nor provide RPE wher
none has before been required. Instead, the standard merely stipulates thptadper enust

pay for required PPE, except in the limited cases specified in the standmrd\pjendix B for
examples of items exempted from employer payment requirements)

This final rule also clarifies federal OSHA's intent regarding eyggeowned PPE and
replacement PPE. Employers must also pay for any replacement PPE jrexesps where the
employee loses or intentionally damages his or her equipment.

The final rule also states that an employer is only required to pay for Eheff8 own
employees, not independent contractors working in their [the employerigjdaci“Host
employers” and general contractors are not responsible for the payment arPPE f
subcontractors employees. However, employers utilizing and controllingpitkeof workers
from temporary help services are responsible for providing PPE at no cost torkiee, Wwut are
free to negotiate arrangements with the temporary worker agency.

Statement of final agency action ‘

Please provide a statement of the final action taken by the agency including (1) the date the action was
taken, (2) the name of the agency taking the action, and (3) the title of the regulation.

On February 28, 2008, the Safety and Health Codes Board adopted federal OSHA s ifaal
Employer Payment for Personal Protective Equipment (PPE), as published in 72 FR164341
November 15, 2007, with an effective date of June 1, 2008, and an implementation date of
September 1, 2008.

Family impact ‘

Assess the impact of this regulatory action on the institution of the family and family stability.

The final rule does not change any PPE requirements. It only affects the isgweepdys for
PPE required by federal OSHA standards. Therefore, the final rule wali@impact on the
institution of the family or family stability.

To access the final rule for Employer Payment for Personal Protecfivprizent (PPE), please
see attachment or go to:

www.osha.gov/FedReg_osha_pdf/FED20071115.pdf



http://www.osha.gov/FedReg_osha_pdf/FED20071115.pdf
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EMPLOYER PAYMENT FOR PERSONAL PROTECTIVE EQUIPMENT;
FINAL RULE

As Adopted by the

Safety and Health Codes Board

Date: February 28, 2008

VIRGINIA OCCUPATIONAL SAFETY AND HEALTH PROGRAM
VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY

Effective Date: June 1, 2008

16 VAC 25-90-1910, General Industry

16 VAC 25-100-1915, Shipyards Employment
16 VAC 25-120-1917, Longshoring

16 VAC 25-130-1918, Marine Terminals

16 VAC 25-175-1926, Construction Industry
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When the regulations, as set forth in the final rule for Employer Paymergrfsurial Protective
Equipment (PPE), are applied to the Commissioner of the Department of Lallndasiay
and/or to Virginia employers, the following federal terms shall be considemread as below:

Federal Terms VOSH Equivalent

29 CFR VOSH Standard

Assistant Secretary Commissioner of Labor and
Industry

Agency Department

Effective date: February 13, 2008 June 1, 2008

Implementation date: May 15, 2008 September 1, 2008
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anployes has logt or intentionally
darnaged the PPE.

(6] Where an ernployes provides
gﬁpmpriate protective equipment he or

& owna, the em ployer may allow the
anployes to use it and is not requirad
to reimburse the employee for that
equipment. The em&o}'&r shall not
require an employes to provide or pay
for his or her own PPE, unless tha FFE
iz excepted by paragraphs (£(2) through
(A15) of this section,

(7] This paragraph (f] shall become
effective on February 13, 2008
Erm ployers must implement the PPE
payment requirernents no later than
May 15, 2008,

MNote to § 1015.152(F): When the provisions
of another OSHA standard epecify whether ar
not the mP]o':,rer must pay £|: l:P-e-dﬁl:
equipment, the payment provisions of that
etandard shall prevail.

Longsharing
PART 1917—[AMENDED]

® 1. The authority citation for 20 CFR
part 1917 is revised to read as follows:

Authority: Section 41, Longghars and
Harbor Workers' Compensaticn Act [aa
11.&.0C. 041); Bactions 4. &, and & of the
Oooupational Safety and Health Act of 1970
(26 1L8.C. B5A, 655, 657): Gecrelary of Labor's
Order Mo, 12-71 (36 FR 8754), 8-76 (41 FR
26050), 9-83 (48 FR 35736), 1-00 (56 FR
9033), 696 (62 FR 111), 3—-2000 (66 FE
S0017), 5-2002 (67 FR G5008), cr 5-2007 (72
FR 21160) as lPPli.un.Ho: 29 CFE Part 1911,
B2 Anew§1917.96 is added, toread
as follows:

§1947.98 Payment for protective
aquipmsnt.

(a) Except as provided by paragraphs
(b) through (f) -:E this section, the
protective equipment, includi

personal protective equipment El.
used to comply wiﬂ'?%‘d.s part, shall be
provided by the employer at no cost to

an Bas,

[E] employer is not required to
pay for non-specialty saﬁell::-a
protective footwear lincluding steel-tos
shoes or steal-toe boots) and non-
specialty prescription safaty eyewear,
provided that the emplover permits
such items to be worn off the job-site.

(] When the employer provides
metatarsal guards and allows the
anployes, athis or her request, to nse
shoes or boots with built-in metatarsal
protection, the employer is not required
to reimburse the ern ployee for the shoes
or boats, )

[d]) The amployer is not required to
pay for:

(1] Evaryday clothing, such as long-
sleeve shirts, long pants, street shoes,
and nomnal work boots; or

[2) Ordinary clothing, skin creams. or
other iterns, used solaly for protection
frarm weather, such as wintar coats,
jackets, gloves, parkas, rubber boots.
hats, raincoats, ordinary sunglasses, and
SUNECTRE.

(8] The employer must pay for
replacament PPE, excapt when the
employes has lost or intentional ly
damaped the FPE.

ifl ﬁ"he.ne an employes provides
adequate protective equipment he or she
owns, the employer may allow the
employes to use it and is not required
to reimburse the employes for that
equipment. The employer shallnot
recHL-ll.l-'l.ra an employes to provide or pay
for his or her cwn PPE, unless the PPE
is excepted by paragraphs (b through
(&) of this secticn.

() Thig section shall become effective
on February 13, 2008, Employers must
implement the PPE payment
geI:-IqULEu':&m.ants no later than May 15,

Naote to § 1017.06: When the provisions of
another OSHA etandard specify whether or
niot the cmP]ojrw roust pay for apu-:iﬂn:
squipment, the payment provisicns of that
standard shall prevail.

Marine Terminals
PART 1912—[AMENDED]

® 1. The autharity citation for 20 CFR
part 1918 is revised o read as follows:

Authority: Section 41, Lengehore and
Harbor Workers' Compensation Act (33
I1L.E.C. 94 1) Sectione. 4, 6, and & of the
Dc-:upationu] Safety and Health Act of 1970
[20 11.8.C. 653, 655, 657 ); Becrstary of Labar's
Crrder Mo, 12-71 (36 FR B754), 876 (41 FR
25058), 9—53 (48 FR a5736), 1-90 [55 FR
033), B—96 [62 FR 111), 3-2000 [65 FR
50017), 52002 (67 FR 65008), or 5-2007 (72
FE 31160] as u.pp]:imb]e: 29 CFR Part 1911.
W 2. Anew §1918.106 is added, to read
as follows:

E1918.106 Payment for protective
equipment.

[a] Except as provided by paragraphs
(b] through (f) .;H’ this .sa-:l?.gup. t]:.eﬁr P
protective equipment. including
personal protective atipmant (FPE],
used to cormply with this part, shall be
provided by the employer at no cost to
employvess.

| The employer is not required to
pay for non-specialty safety-toe
protective footwear [including steel-toe
shoes or steel-toe boots) and non-
specialty prescription safety eyewear,
provided that the employer permits
such items to be worn off the job-site.

(] When the employer provides
metatarsal guards and allows the
emplovea, at his or her request, to use
shoes ar boots with built-in metatarsal

protection, the amployer is not required
to reirnburss the employes for the shoes
or boots.

(d] The employer is not required to
pay far:

(1) Everyday clothing. such as long-
sleeve shirts, long pants, street shoes,
and normal work boots: or

(2] Ordinary clothing. skin crearns, or
other items, used solely for protection
from weather, such as winter coats,
jackets, gloves, parkas, nibber boots,
hats, raincoats, ordinary sunglasses, and
SUNSCrear.

(e] The employer must pay far
replacemant PPE, except when the
employes hag lost or intentionally
damaged the PPE.

(f) Where an employes provides
adequate protective equiprment he or she
owns, the employer may allow the
employes to use it and is not requined
toreimburse the employes for that
equipment. The employer shall not
require an am ployee to provide or pay
for his or her own PPE. unless the PFE
is excepted by paragraphs (b) through
]

(g) This section shall become effective
on February 13, 2008, Employars must
irnplement the PPE payrnent
requirements no later than May 15,
2008,

Nole Lo § 1918.106: When the provisions of
ancther OSHA standard specify whether or
not the ounPlnry\or must pay for #P-u-:iﬁ-:
eqtiimut.{ho pavroent provisions of that
standard shall prevail.

Construction
PART 1926—[AMENDED]

® 1. The authority citation for subpart E
of 29 CFR part 1926 is revised to read
as follows:

Authority: Saction. 107, Contract Work
Hours and Safety Standards Acl
[Constraction Snsol:_'.r Act] (40 1080, 333);
Becticns, 4. 6, and 8 of the Ocoupational
Safety and Health Act of 1670 (29 1180 653,
BS5, 6571 Secretary of Labor's Order Mo, 12—
71(36 FR 8754, 8-76 (41 FR 250549), 083
(48 FE 35736), 1-90 (55 FR 9033), 6-96 (62
FE 111}, 5-2002 (67 FR 65008), or 5—2007 {72
FE 31160) as uPPJ:ic,ablo: and 29 CFE Part
1011,

W 2. Anewparagraph(d] isadded to
§1026.95, to read as follows:

E1926.95 Criteria for pereonal protective
equipment.

® - - - -

(d] Payment for protective equipment.
[1) E:{cerﬁna.s prjzlviﬂriad by parqurs;?u
(d1i2) through (d)6) of this section, the
protective equipment, including
personal protective equipment (FFE],
usad to comply with?]:l.is part, shall ba
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provided by the employer at no cost to
anployees.

(2] The employer iz not required to
pay for non-specialty safiety-toe
protective footwear (including steel-toe
shoes or steal-tos boots) and non-
specialty prescription safety eyewear,
provided that the employer permits
sich items to be worn off the job-site.

(3) When the employer provides
metatarsal guards and allows the
amnployee, athis or her request, to use
shoes or boots with built-in metatarsal
protection, the employver is not required
to reimburse the ernployee for the shoes
or boots.

(4] The employer is not required to
pay for:

(i) Everyday clothing, such as long-
sleeve shirts, long pants, street shoes,
and normal work boots; or

[ii] Ordinary clothing, skin creams, or
other iterns, used solely for profection
frorn weather, such as wintercoats,
jackets, gloves, parkas, rubber boots.
hats, raincoats, ordinary sunglasses, and
sunscresn,

(5] The employer rust pay for
replacament . excapt when the
employes has lost orintentionally
damaged the PPE.

(6] Whers an employes provides
adequate protective equipment he or she
owns pursuant fo paragraph (b of this
section, the employer may allow the
employes to use it and is not required

to reimburss the emploves for that
equipment. The employer shall not
require an armployes to provide or pay
for his or her own PPE. unless the PFE
is excepted by paragraphs (d1(2) through
(208 e this ekt T '

17] This section shall become effective
on February 13, 2008, Employers must
implament the FPE payment
requirements no later than May 15,
2008,

MNate lo § 1926.95(d): When the vaisiom:

of ancther D8HA standard specify whether or
not the employer must pay ﬁ:r speaific

equi nt, the payrment provisions of that
nbm{:’z shall P:\er\ra:il.

[FE Do, 07 G608 Filed 11-14-07; 8:45 am)]
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